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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

No. 02-2323

O CENTRO ESPIRITA BENEFICIENTE UNIAO DO
VEGETAL, ALSO KNOWN AS UNIAO DO VEGETAL (USA),
INC., ANEW MEXICO CORPORATION ON ITS OWN
BEHALF AND ON BEHALF OF ALL ITS MEMBERS IN THE
UNITED STATES; JEFFREY BRONFMAN, INDIVIDUALLY
AND AS PRESIDENT OF UDV-USA; DANIEL TUCKER,
INDIVIDUALLY AND AS VICE-PRESIDENT OF UDV-USA,;
CHRISTINA BARRETO, INDIVIDUALLY AND AS
SECRETARY OF UDV-USA; FERNANDO BARRETO,
INDIVIDUALLY AND AS TREASURER OF UDV-USA;
CHRISTINE BERMAN; MITCHEL BERMAN; JUSSARA DE
ALMEIDA DIAS, ALSO KNOWN AS JUSSARA ALMEIDA
D1AS; PATRICIA DOMINGO; DAVID LENDERTS; DAVID
MARTIN; MARIA EUGENIA PELAEZ; BRYAN REA; DON
ST. JOHN; CARMEN TUCKER; SOLAR LAW,
INDIVIDUALLY AND AS MEMBERS OF UDV-USA,
PLAINTIFFS-APPELLEES

.

JOHN ASHCROFT, ATTORNEY GENERAL OF THE UNITED
STATES; ASA HUTCHINSON, ADMINISTRATOR OF THE
UNITED STATES DRUG ENFORCEMENT
ADMINISTRATION; PAUL H. O’NEILL, SECRETARY OF
THE DEPARTMENT OF TREASURY OF THE UNITED
STATES; DAVID C. IGLESIAS, UNITED STATES
ATTORNEY FOR THE DISTRICT OF NEW MEXICO; DAVID
F. FrRY, RESIDENT SPECIAL AGENT IN CHARGE OF THE
UNITED STATES CUSTOMS SERVICE OFFICE OF
CRIMINAL INVESTIGATION IN ALBUQUERQUE, NEW
MEXICO; ALL IN THEIR OFFICIAL CAPACITIES,
DEFENDANTS-APPELLANTS

oy
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CHRISTIAN LEGAL SOCIETY; THE NATIONAL
ASSOCIATION OF EVANGELICALS; CLIFTON
KIRKPATRICK, AS THE STATED CLERK OF THE
GENERAL ASSEMBLY OF THE PRESBYTERIAN CHURCH
(U.S.A.); QUEENS FEDERATION OF CHURCHES,
AMICUS CURIAE

[Filed: Nov. 12,2004]

ON REHEARING EN BANC APPEAL FROM THE
UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF NEW MEXICO
(D.C. No. CIV-00-1647 JP/RLP)

Before: TAcCHA, Chief Judge, SEYMOUR, PORFILIO,
EBEL, KELLY, HENRY, BRISCOE, LUCERO, MURPHY,
HARTZ, O’BRIEN, MCCONNELL, and TYMKOVICH, Cir-
cuit Judges.

PER CURIAM.
I.

This matter is before the en banc court to review
issues emanating from the panel opinion in O Centro
Espirita Beneficiente Uniao Do Vegetal v. Ashcroft,
342 F.3d 1170 (10th Cir. 2003). The panel affirmed a
preliminary injunction, granted under the Religious
Freedom Restoration Act (“RFRA”), which enjoined
the United States from relying on the Controlled Sub-
stances Act (“CSA”) and the United Nations Conven-
tion on Psychotropic Substances (“Convention”) to pro-
hibit the sacramental use of hoasca by Uniao do
Vegetal and its members (collectively “UDV?”). This
court granted rehearing to review the different stan-
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dards by which we evaluate the grant of preliminary
injunctions, and to decide how those standards should
be applied in this case.

II.

The underlying facts relating to the parties and the
issues are fully described in the panel opinion and are
therefore unnecessary to reiterate here. UDV invoked
RFRA, 42 U.S.C. § 2000bb-1, to obtain declaratory and
injunctive relief which would prevent the government
from prohibiting UDV’s importation, possession, and
use of hoasca for religious purposes and from attempt-
ing to seize the substance or prosecute individual UDV
members.! After an evidentiary hearing, the district
court granted UDV’s motion for a preliminary injunc-
tion pending a decision on the merits. The government
appealed that decision, the panel affirmed, and we
granted the en banc petition.?

II1.

The en banc court is divided over the outcome of this
case. Nevertheless, a majority of the court has voted to
maintain a heightened standard for granting any of the
three historically disfavored preliminary injunctions. A
different majority has voted to affirm the district
court’s entry of a preliminary injunction in this case.

1 Hoasca is a liquid tea-like mixture made from the plants psy-

chotria viridis and banisteriposis caapi. These plants are indige-
nous to Brazil. Psychotria viridis contains dimethyltryptamine
(DMT), which is listed on Schedule I of the CSA and the Con-
vention.

2 This court granted an emergency stay of the preliminary

injunction pending appeal. See O Centro Espirita v. Ashcroft, 314
F.3d 463 (10th Cir. 2002).
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A. Standards for Granting Disfavored Preliminary
Injunctions

In SCFC ILC, Inc. v. Visa USA, Inc. , this court
identified the following three types of specifically dis-
favored preliminary injunctions and concluded that a
movant must “satisfy an even heavier burden of show-
ing that the four [preliminary injunction] factors . . .
weigh heavily and compellingly in movant’s favor be-
fore such an injunction may be issued”: (1) preliminary
injunctions that alter the status quo; (2) mandatory
preliminary injunctions; and (3) preliminary injunctions
that afford the movant all the relief that it could re-
cover at the conclusion of a full trial on the merits. 936
F.2d 1096, 1098-99 (10th Cir. 1991). With one important
alteration, a majority of the en banc court has voted to
affirm the core holding of SCFC ILC. Part I of the
Opinion of Murphy, J., joined by Ebel, Kelly, Hartz,
O’Brien, McConnell, and Tymkovich, JJ.; Part I of the
Opinion of McConnell, J, joined by Hartz, O’Brien, and
Tymkovich, JJ. Thus, if a movant seeks a preliminary
injunction that falls into one of the three categories
identified in SCFC ILC, the movant must satisfy a
heightened burden. The en banc court does, however,
jettison that part of SCFC ILC which describes the
showing the movant must make in such situations as
“heavily and compellingly.” SCFC ILC, 936 F.2d at
1098. Instead, the en banc court holds that courts in
this Circuit must recognize that any preliminary injunc-
tion fitting within one of the disfavored categories must
be more closely scrutinized to assure that the exigen-
cies of the case support the granting of a remedy that is
extraordinary even in the normal course. Furthermore,
because a historically disfavored preliminary injunction
operates outside of the normal parameters for interim
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relief, movants seeking such an injunction are not
entitled to rely on this Circuit’s modified-likelihood-of-
success-on-the-merits standard. Instead, a party seek-
ing such an injunction must make a strong showing
both with regard to the likelihood of success on the
merits and with regard to the balance of harms, and
may not rely on our modified likelihood-of-success-on-
the-merits standard.

B. Grant of Preliminary Injunction in this Case

Although the reasons vary, a majority of the en banc
court is of the view that the district court’s entry of a
preliminary injunction in this case should be affirmed.
Part IT of Opinion of Seymour, J., joined by Tacha, C.J.,
and Porfilio, Henry, Briscoe, Lucero, McConnell, and
Tymkovich, JJ.; Part II of the Opinion of McConnell, J.,
joined by Tymkovich, J.

VI.

The decision of the United States District Court for
the District of New Mexico to grant UDV’s request for
a preliminary injunction is hereby AFFIRMED. The
temporary stay of the distriet court’s preliminary
injunction issued by this court pending resolution of
this appeal is vacated.
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MurpHY, Circuit Judge, joined in full by EBEL, KELLY,
and O’BRIEN, Circuit Judges, and as to Part I by
HARTZ, MCCONNELL, and TYMKOVICH, Circuit Judges,
concurring in part and dissenting in part.

I agree with the per curiam opinion that a movant
for a preliminary injunction must make a heightened
showing when the requested injunction will alter the
status quo. As set out more fully below, such an ap-
proach is completely consistent with the historic pur-
pose of the preliminary injunction. Accordingly, I join
parts I, II, and III.A of the per curiam opinion. I must
respectfully dissent, however, from the conclusion that
O Centro Espirita Beneficiente Uniao do Vegetal
(“UDV?”) has sufficiently shown its entitlement to a
preliminary injunction prohibiting the United States
from enforcing the Controlled Substances Act (“CSA”),
21 U.S.C. § 801 et seq. As a direct result of the preli-
minary injunction embraced by the majority, the
United States is placed in violation of the United Na-
tions Convention on Psychotropic Substances, Feb. 21,
1971, 32 U.S.T. 543 (hereinafter the “Convention”). I
thus dissent from parts II1.B and IV of the per curiam
opinion.

L.

A. A Heightened Showing is Appropriate When the
Requested Preliminary Injunction Would Alter the
Status Quo

The Supreme Court has observed “that a preliminary
injunction is an extraordinary and drastic remedy, one
that should not be granted unless the movant, by
a clear showing, carries the burden of persuasion.”
Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (per
curiam) (quotation omitted); accord SCFC ILC, Inc. v.



Ta

VISA USA, Inc., 936 F.2d 1096, 1098 (10th Cir. 1991)
(“As a preliminary injunction is an extraordinary rem-
edy, the right to relief must be clear and unequivocal.”
(citation omitted)); United States ex rel. Citizen Band
Potawatomi Indian Tribe of Okla. v. Enter. Mgmt.
Consultants, Inc., 883 F.2d 886, 888-89 (10th Cir. 1989)
(“Because it constitutes drastic relief to be provided
with caution, a preliminary injunction should be
granted only in cases where the necessity for it is
clearly established.”). The Supreme Court has further
indicated that the “limited purpose” of a preliminary
injunction “is merely to preserve the relative positions
of the parties until a trial on the merits can be held.”
Unw. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981).
Accordingly, courts should be hesitant to grant the
extraordinary interim relief of a preliminary injunction
in any particular case, but especially so when such an
injunction would alter the status quo prior to a trial on
the merits.

This court’s precedents are in harmony with the
sentiments expressed by the Supreme Court in
Mazurek and Camenisch. In particular, this court has
identified the following three types of disfavored pre-
liminary injunctions and concluded that a movant must
make a heightened showing to demonstrate entitlement
to preliminary relief: “(1) a preliminary injunction that
disturbs the status quo; (2) a preliminary injunction
that is mandatory as opposed to prohibitory; and (3) a
preliminary injunction that affords the movant sub-
stantially all the relief he may recover at the conclusion
of a full trial on the merits.” SCFC ILC, 936 F.2d at
1098-99. Because each of these types of preliminary
injunction is at least partially at odds with the historic
purpose of the preliminary injunction—the preserva-
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tion of the status quo pending a trial on the merits
—this court has held that to obtain such an injunction
the movant must demonstrate that “on balance, the
four [preliminary injunction] factors weigh heavily and
compellingly in his favor.” Id. at 1099.

The en banc court specifically reaffirms the central
holding in SCFC ILC that a movant seeking a preli-
minary injunction which upsets the status quo must
satisfy a heightened burden. In advocating the aban-
donment of this requirement, Judge Seymour suggests
that requiring a heightened showing when a requested
preliminary injunction would alter the status quo is
inconsistent with the need to prevent irreparable harm
and is inconsistent with the approaches taken by other
circuits. Opinion of Seymour, J., at 4-6. Neither asser-
tion offers a convincing reason for abandoning the well-
reasoned approach set out in SCFC ILC.

It is simply wrong to assert that the application of
heightened scrutiny to preliminary injunctions which
alter the status quo is inconsistent with the purpose of
preliminary injunctions. The underlying purpose of the
preliminary injunction is to “preserve the relative
positions of the parties until a trial on the merits can
be held.” Camenisch, 451 U.S. at 395; see also 11A
Charles Alan Wright et al., Federal Practice and Proce-
dure § 2947, at 123 (2d ed. 1995) [hereinafter “Wright &
Miller”] (noting that the purpose of the preliminary
injunction is to assure that the non-movant does not
take unilateral action which would prevent the court
from providing effective relief to the movant should the
movant prevail on the merits). Although the preven-
tion of harm to the movant is certainly a purpose of the
preliminary injunction, it is not the paramount purpose.
See Wright & Miller § 2947, at 123 (noting that although
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the prevention of harm to the movant is an important
factor to be considered in deciding whether to grant a
preliminary injunction, the primary purpose for such an
order is “the need to prevent the judicial process from
being rendered futile by defendant’s action or refusal to
act”). Because a preliminary injunction which alters
the status quo is generally contrary to this traditional
purpose, such an injunction deserves some form of
heightened scrutiny. See id. § 2948, at 133-35 & n.11
(collecting cases for proposition that “the purpose of the
preliminary injunction is the preservation of the status
quo and that an injunction may not issue if it would
disturb the status quo”). Such an approach is supported
by strong policy rationales.

Any injury resulting from a preliminary injunction
that merely preserves the status quo is not a judicially
inflicted injury. Instead, such injury occurs at the
hands of a party or other extrajudicial influence. By
contrast, an injury resulting from a preliminary injunc-
tion that disturbs the status quo by changing the rela-
tionship of the parties is a judicially inflicted injury. It
is injury that would not have occurred but for the
court’s intervention and one inflicted before a resolu-
tion of the merits. Because the issuing court bears
extra responsibility should such injury occur, it should
correspondingly be particularly hesitant to grant an
injunction altering the status quo unless the movant
makes an appropriate showing that the exigencies of
the case require extraordinary interim relief. It may be
small consolation should the issuing court ultimately
resolve the merits in favor of the non-moving party; at
that point the non-moving party has often incurred
significant costs as a result of abiding by the improvi-
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dent preliminary injunction.! A plaintiff who was
willing to live with the status quo before filing its
complaint should meet a higher standard in order to
have the court intervene with an injunction that alters
the status quo. Judge Seymour’s approach, which seeks
to elevate the importance of irreparable harm at the
expense of the status quo, is inconsistent with the
historic underpinnings of the preliminary injunction.

Nor is the failure of other courts to adequately dis-
tinguish between mandatory injunctions and injunc-
tions that alter the status quo a sufficient reason to
abandon SCFC ILC. See Opinion of Seymour, J., at 4 &
n.l. In asserting that preliminary injunctions which
alter the status quo should not be an independent dis-
favored category, Judge Seymour relies heavily on the
fact that in cataloging the types of disfavored injunc-

1 See generally Wright & Miller § 2947, at 123. According to
Professor Wright,

The circumstances in which a preliminary injunction may be
granted are not prescribed by the Federal Rules. As a result,
the grant or denial of a preliminary injunction remains a
matter for the trial court’s discretion, which is exercised in
conformity with historic federal equity practice. Although
the fundamental fairness of preventing irremediable harm to
a party is an important factor on the preliminary injunction
application, the most compelling reason in favor of entering a
Rule 65(a) order is the need to prevent the judicial process
from being rendered futile by defendant’s action or refusal to
act. On the other hand, judicial intervention before the
merits have been finally determined frequently imposes a
burden on defendant that ultimately turns out to have been
unjustified. Consequently, the preliminary injunction is ap-
propriate whenever the policy of preserving the court’s
power to decide the case effectively outweighs the risk of
imposing an interim restraint before it has done so.

Id. (footnotes omitted).
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tions, no other court has chosen to specifically distin-
guish between preliminary injunctions which alter the
status quo and preliminary injunctions which are man-
datory. Id. None of the cases cited by Judge Seymour,
however, contain any discussion of this question. In-
stead, those cases simply note, almost reflexively, that
any preliminary injunction which alters the status quo
is a mandatory injunction and, thus, subject to height-
ened scrutiny. Id. (collecting cases). The reflexive
equation of preliminary injunctions which alter the
status quo with mandatory injunctions by the courts
cited by Judge Seymour is simply not a compelling
justification to abandon the reasoned approach from
SCFC ILC.

In any event, it is certainly true that courts have
historically applied a more stringent standard to man-
datory preliminary injunctions for the very reason that
those injunctions generally do alter the status quo. See,
e.g., In re Microsoft Corp. Antitrust Litig., 333 F.3d
517, 526 (4th Cir. 2003); Tom Doherty Assocs. v. Saban
Entm’t, Inc., 60 F.3d 27, 34 (2d Cir. 1995); Anderson v.
United States, 612 F.2d 1112, 1114 (9th Cir. 1979). In
fact, most courts decide whether a given preliminary
injunction is “mandatory” or “prohibitory” by deter-
mining whether or not it alters the status quo. See, e.g.,
Tom Doherty Assocs., 60 F.3d at 34; Acierno v. New
Castle County, 40 F.3d 645, 647 (3d Cir. 1994); Stanley
v. Unw. of S. Cal., 13 F.3d 1313, 1319 (9th Cir. 1994),
Martinez v. Mathews, 544 ¥.2d 1233, 1242-43 (5th Cir.
1976). For these courts, then, the question whether an
injunction is mandatory or prohibitory is merely a
proxy for the more significant question whether an
injunction alters the status quo. Thus, to the extent
these two categories do overlap, it is indeed strange to
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keep the proxy while jettisoning the underlying con-
sideration giving rise to that proxy. See Opinion of
Seymour, J., at 4, 9-10 (advocating the abandonment of
heightened scrutiny for injunctions which alter the
status quo, while maintaining heightened scrutiny for
mandatory injunctions).

There is good reason, however, to distinguish be-
tween mandatory injunctions and injunctions which
alter the status quo and to treat both types as dis-
favored. As set out above, “[a] preliminary injunction
that alters the status quo goes beyond the traditional
purpose for preliminary injunctions, which is only to
preserve the status quo until a trial on the merits may
be had.” SCFC ILC, 936 F.2d at 1099. Although man-
datory injunctions also generally alter the status quo,
that is not always the case. It is not at all difficult to
envision situations where a mandatory injunction would
preserve the status quo and a prohibitory injunction
would alter the status quo. See Friends for All Chil-
dren, Inc. v. Lockheed Aircraft Corp., 746 F.2d 816, 830
n.21 (D.C. Cir. 1984) (noting that whether a mandatory
or prohibitory injunction will maintain or alter the
status quo depends on whether the status quo is a
“condition of action” or a “condition of rest”). Without
regard to whether a mandatory preliminary injunction
alters the status quo, however, it is still appropriate to
disfavor such injunctions “because they affirmatively
require the nonmovant to act in a particular way, and as
a result they place the issuing court in a position where
it may have to provide ongoing supervision to assure
the nonmovant is abiding by the injunction.” SCFC
ILC, 936 F.2d at 1099. Thus, it is simply incorrect to
assert that there is perfect overlap between these two
categories and that the concept of status quo should be
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folded into the question whether an injunction is man-
datory or prohibitory. The fact that other courts have
failed to recognize these subtle distinctions is simply no
reason to abandon the three artfully drawn categories
set out in SCFC ILC.

For these reasons, the court is correct in reaffirming
the central holding in SCFC ILC that a movant seeking
a preliminary injunction which upsets the status quo
must satisfy a heightened burden. Nevertheless, the
decision to jettison SCFC ILC’s “heavily and compel-
lingly” language as the articulated standard for grant-
ing any of the three types of disfavored preliminary in-
junctions is appropriate. It is enough to note that
courts in this Circuit should recognize that each of the
three types of injunction identified above is disfavored
and that a request for such an injunction should be even
more closely scrutinized to assure that the exigencies of
the case support the granting of a remedy that is cer-
tainly extraordinary. See Enter. Mgmt. Consultants,
883 F.2d at 888 (holding that even a traditional injunc-
tion, i.e., an injunction which preserves the status quo,
is an “extraordinary” and “drastic” remedy). Further-
more, because a preliminary injunction that alters the
status quo operates outside the historic parameters for
such interim relief, movants should not be able to rely
on this Circuit’s modified-likelihood-of-success-on-the-
merits standard. Instead, in addition to making a
strong showing that the balance of the harms tips in its
favor and that the preliminary injunction is not adverse
to the public interest, a movant seeking a preliminary
injunction that alters the status quo should always have
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to demonstrate a substantial likelihood of success on the
merits.?

B. The Status Quo in This Case is the Enforcement of
the CSA and Compliance with the Convention

The status quo in fact in this case is the enforcement
of the CSA and compliance with the Convention. The
record is clear that both UDV itself and the United
States recognized that the importation and consump-
tion of hoasca violated the CSA. UDV made a con-
certed effort to keep secret its importation and use of
hoasca. On the relevant import forms, UDV officials in
the United States generally referred to hoasca as an
“herbal tea”; they never called it hoasca or ayahuasca
or disclosed that it contained DMT. UDV president
Jeffrey Bronfman informed customs brokers that the
substance being imported was an “herbal extract” to be
used by UDV members as a “health supplement.” Fur-
thermore, in an e-mail drafted by Bronfman, he

2 Judge Seymour is simply incorrect in implying that the

application of heightened scrutiny to preliminary injunctions that
alter the status quo is inconsistent with the need to prevent
irreparable harm. Opinion of Seymour, J., at 6-7. Instead, such an
approach recognizes that preliminary injunctions which alter the
status quo, an unconventional and historically disfavored type of
interim relief, are far more likely to impose untoward costs on the
non-moving party. For that reason, and because of the attendant
costs imposed on the judiciary by such preliminary injunctions, it is
appropriate to require that movants make a heightened showing as
a predicate to obtaining a preliminary injunction which alters the
status quo. Such a system is sufficiently flexible to allow courts to
grant a preliminary injunction which alters the status quo when
the harm to the movant is clear, certain, and irreparable; the
balance of harms undoubtedly tips in favor of the movant; and the
movant demonstrates a substantial likelihood of success on the
merits.
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emphasized the need for confidentiality regarding
UDV’s “sessions” involving hoasca: “Some people do
not yet realize what confidentiality is and how careful
we need to be. People should not be talking publicly
anywhere about our sessions, where we have them and
who attends them.” When UDV attempted to grow
psychotria viridis and banisteriopsis caapi® in the
United States, it imported the seeds and plants “clan-
destinely,” in the words used by UDV, and required its
members to sign confidentiality agreements to keep
their attempts secret. All of these actions by UDV
demonstrate a recognition that its importation and
consumption of hoasca violated the CSA. Likewise,
when the United States realized that UDV was im-
porting a preparation which contained DMT, it seized
that shipment and additional quantities of the prepara-
tion found in a search of Bronfman’s residence. Accord-
ingly, although UDV eventually sought a preliminary
injunction after the seizure of the hoasca, at all times
leading up to that event the record reveals that the
status quo was the enforcement of the CSA. Where one
party, here UDV, intentionally precludes a contest by
concealing material information, the status quo must be
determined as of the time all parties knew or should
have known all material information.

Although recognizing that UDV “acted in a some-
what clandestine manner in the course of importing the
hoasca and using it in its religious ceremonies,” Judge
Seymour nevertheless asserts that UDV’s importation
and use of hoasca is still the status quo because UDV’s
actions were “premised on its firmly held belief that
such religious activity was in fact protected from

3 These are the two plants utilized to brew hoasca.
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government interference by its right to the free exer-
cise of its religion.” Opinion of Seymour, J., at 19 n.3. It
is odd, indeed, to assume that UDV thought its actions
were entirely lawful and protected by the Religious
Freedom Restoration Act (“RFRA”) or the First
Amendment, in light of the fact that all of its actions
were taken in secret. In any event, UDV’s reason for
doing what it was doing is irrelevant. It simply cannot
be the case that a party can establish the status quoin a
given case through secretive or clandestine activity.
There is enough natural incentive to manipulation in
events preceding litigation, and in litigation itself, with-
out providing judicial endorsement of surreptitious
conduct by wrapping it in a cloak of “status quo.” The
“last peaceable uncontested status existing between the
parties before the dispute developed,” 11A Wright &
Miller § 2948, at 136, is most surely the open and notori-
ous actions of the parties before the dispute. Here, it is
uncontested that the open and notorious actions of
UDYV were a facade of compliance with the CSA. Thus,
the status quo in this case is the government’s enforce-
ment of the CSA.

What is most strange about the approach advocated
by Judge Seymour is its apparent reliance on the legal
rights of the parties in arriving at the status quo in this
case. Although disclaiming such an approach, Opinion
of Seymour, J., at 18, Judge Seymour specifically refer-
ences the parties’ legal rights in determining the status
quo in this case. Id. (“[W]e are faced with a conflict
between two federal statutes, RFRA and the CSA, plus
an international treaty, which collectively generate
important competing status quos.”). If the status quo is
both parties exercising their legal rights, but the
mutual and contemporaneous exercise of those rights is
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factually impossible, then the status quo must instead
be the exercise of legal rights by only one party. Judge
Seymour has not cited a single case to support the
assertion that status quo is determined by reference to
a party’s legal rights. Furthermore, such an approach
is clearly inconsistent with this Circuit’s historic under-
standing of what constitutes the status quo. SCFC
ILC, 936 F.2d at 1100 (“The status quo is not defined by
the [parties’] existing legal rights; it is defined by the
reality of the existing status and relationships between
the parties, regardless of whether the existing status
and relationships may ultimately be found to be in
accord or not in accord with the parties’ legal rights.”).
Finally, such an approach is completely unhinged from
the reality of the parties’ extant relationship and from
the historic purposes of the preliminary injunction. For
instance, under Judge Seymour’s view of what consti-
tutes the status quo, it would not be determinative had
the government at first knowingly acquiesced in UDV’s
consumption of hoasca, believing that such consumption
was protected by RFRA, before eventually changing
tack and deciding to enforce the CSA. Instead, under
Judge Seymour’s approach, a relevant consideration for
status quo purposes is whether the government was at
all times legally entitled to enforce the CSA.* This is

4 Likewise, envision two parties to a long-term contract. For

a number of years both parties have operated with an identical
understanding of a key provision of the contract. Party A sud-
denly changes course and adopts a different view of the contract.
Facing irreparable injury, party B brings a declaratory judgment
action and seeks a preliminary injunction to preserve the status
quo pending resolution of the suit. Under Judge Seymour’s ap-
proach, the parties’ course of conduct would be irrelevant to the
question of status quo. Instead, the status quo would be deter-
mined by the merits of the parties’ legal assertions. That is, if the
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clearly a question of whether UDV is likely to prevail
on the merits. Thus, if a party is likely to prevail on the
merits, Judge Seymour would label that merits analysis
the status quo and then use it a second time to reduce
the movant’s burden on the final three preliminary
injunction factors. Such an approach lacks logical
moorings.

C. Conclusion

In sum, a heightened standard is consistent with the
historical underpinnings of the preliminary injunction
and is supported by persuasive policy rationales. Fur-
thermore, this court’s delineation in SCF'C ILC of three
types of disfavored preliminary injunction is well-rea-
soned and consistent with the historic purpose of the
preliminary injunction; SCFC ILC should not be com-
pletely abandoned simply because other courts have
chosen a different course. The status quo in this case is
the government’s enforcement of the CSA and com-
pliance with the Convention. Accordingly, when ana-
lyzing whether UDV is entitled to its requested preli-
minary injunction, this court will recognize that the
requested injunction is disfavored and more closely
scrutinize the request to assure that the exigencies of
the case support the granting of a particularly extra-
ordinary remedy.’

district court determined on a preliminary and incomplete record
that party A was likely to prevail on the merits, the status quo
would be party A’s revised interpretation of the contract. Such an
approach is surely at odds with any basic understanding of what
constitutes the status quo.

I

° As noted in the panel dissent, because the district court did
not recognize that the requested preliminary injunction would
change the status quo, it did not subject UDV’s request to any
special scrutiny. O Centro Espirita Beneficiente Uniao do Vegetal
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I1.

Based heavily on the conclusion that UDV has
demonstrated a substantial likelihood of success on the
merits, a majority of the en banc court resolves that the
district court did not err in granting UDV a preli-
minary injunction. In contrast to the conclusions of the
majority, however, UDV has not demonstrated a sub-
stantial likelihood of success on the merits. First,
RFRA was intended to restore the compelling interest
test that existed before Ewmployment Division wv.
Smith, 494 U.S. 872 (1990). 42 U.S.C. § 2000bb(b)(1).
Employing that test, courts routinely rejected religious
exemptions from laws regulating controlled substances
and have continued to do so with RFRA. Second, one
only need look to the congressional findings set out in
the CSA to see that the United States carried its
burden of demonstrating that the prohibition against
importing or consuming hoasca furthers its compelling
interests in protecting the health of UDV members and
preventing diversion of hoasca to non-religious uses.
Finally, compliance with the Convention, which results
in international cooperation in curtailing illicit drug
trafficking, is certainly a compelling interest. The
record further indicates that absent strict compliance
with the Convention, the United States’ efforts in this
regard would be hampered.

v. Ashcroft, 342 F.3d 1170, 1190 (10th Cir. 2003) (Murphy, J., dis-
senting). The failure of the district court to apply the correct
standard in evaluating UDV’s request for a preliminary injunction
amounts to an abuse of discretion. SCFC ILC, Inc.v. Visa USA,
Inc., 936 F.3d 1096, 1100 (10th Cir. 1991). Nevertheless, because
the record on appeal is sufficiently well developed, it is appropriate
for this court to determine in the first instance whether UDV has
met the requisite burden. O Centro Espirita, 342 F.3d at 1190
(Murphy, J., dissenting) (citing SCFC ILC, 936 F.2d at 1100).
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Quite aside from the question of whether UDV has
demonstrated it is substantially likely to prevail on the
merits, UDV has not demonstrated its entitlement to a
preliminary injunction. In connection with the risk to
the health of UDV members and the risk to the public
from diversion of hoasca, the district court found the
evidence respectively “in equipoise” and “virtually bal-
anced.” The district court did not proceed to even
address the harm to the government and the public
interest resulting from violations of the Convention
necessitated by its injunction. With the evidence in this
state, UDV has not carried its burden of demonstrating
that the third and fourth preliminary injunction factors
—that the threatened injury to it outweighs the injury
to the United States under the preliminary injunction
and that the injunction is not adverse to the public
interest—weigh in its favor thereby justifying even a
preliminary injunction that does not alter the status
quo. Superimposing the more appropriate heightened
scrutiny for a disfavored injunction altering the status
quo upon the evidence in this case renders the pre-
liminary injunction even more decidedly erroneous.

A. Substantial Likelihood of Success on the Merits
1. Controlled Substances Act

RFRA was never intended to result in the kind of
case-by-case evaluation of the controlled substances
laws, and the scheduling decisions made pursuant to
those laws, envisioned by the majority. In light of the
specific findings set out in the CSA with regard to the
drug at issue here, it is particularly improper for the
court to assume such a function in this case. This is
true even though limited religious use of another drug,
peyote, has been allowed pursuant to statute, 42 U.S.C.
§ 1996a, and before that, pursuant to regulation, 21
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C.F.R. § 1307.31. Apart from the fact that courts
should not direct the nation’s drug policy, courts simply
lack the institutional competence to craft a set of reli-
gious exemptions to the uniform enforcement of those
laws. In contrast to the majority’s conclusion, RFRA
does not compel such an approach.

To the extent that RFRA requires the government
to prove a compelling governmental interest and least
restrictive means concerning the ban on DMT, see 42
U.S.C. § 2000bb-1(b), the government need turn only to
express congressional findings concerning Schedule I
drugs. Congress specifically found that these drugs
have a high potential for abuse, have no currently ac-
cepted medical use, and are not safe for use under any
circumstances. 21 U.S.C. § 801(2) (“The illegal importa-
tion, manufacture, distribution, and possession and im-
proper use of controlled substances have a substantial
and detrimental effect on the health and general wel-
fare of the American people.”); id. § 801a(1) (“The Cong-
ress has long recognized the danger involved in the
manufacture, distribution, and use of certain psycho-
tropic substances . . . , and has provided strong and
effective legislation to control illicit trafficking and to
regulate legitimate uses of psychotropic substances in
this country.”). As to the specific drug at issue here,
DMT, Congress has found that it has high potential for
abuse and is not safe to consume even under the super-
vision of medical personnel. Id. § 812(b)(1) (setting out
findings required for placement of a drug on Schedule
I); id. § 812(c), sched. I(c)(6) (including DMT, dimethyl-
tryptamine, within Schedule I). These congressional
findings speak to a need for uniformity in administra-
tion given the serious problem of drug abuse in the
United States. See Smith, 494 U.S. at 905 (O’Connor,



22a

J., concurring); United States v. Israel, 317 F.3d 768,
771 (7th Cir. 2003).

RFRA ought not result in a case-by-case redeter-
mination of whether these findings are correct. Judge
McConnell takes the opposite position—that congres-
sional findings and scheduling (indeed Congress sched-
uled DMT) are not enough—stating “[sJuch generalized
statements are of very limited utility in evaluating the
specific dangers of this substance under these circum-
stances, because the dangers associated with a sub-
stance may vary considerably from context to context.”
Opinion of McConnell, J., at 25. Judge McConnell’s
opinion suffers from two serious defects.

First, the opinion is simply wrong in asserting that
the findings in the CSA are too generalized to have any
utility in determining whether the use of DMT in a reli-
gious setting is dangerous to the health of UDV
practitioners. On this point, Congress could not have
been more clear. DMT has a high potential for abuse
and is not safe to consume under any circumstances,
even including under the supervision of medical per-
sonnel. 21 U.S.C. § 812(b)(1), (¢), sched. I(c)(6).

Second, under the approach advocated by Judge
McConnell, whether this court is talking about drinking
hoasca tea (ingesting DMT), smoking marijuana, or
shooting heroin (Judge McConnell’s example), the gov-
ernment will be required to investigate religious use
and determine whether the health risks or possibility of
diversion would outweigh free exercise concerns. Such
areading of RFRA is difficult to reconcile with RFRA’s
purpose of merely reviving the pre-Smith compelling
interest test. 42 U.S.C. § 2000bb(b)(1). Congress
viewed that test as applied in prior federal rulings as “a
workable test for striking sensible balances between



23a

religious liberty and competing prior governmental
interests.” Id. § 2000bb(a)(5). Employing that test,
courts routinely rejected religious exemptions from
laws regulating controlled substances. See United
States v. Greene, 892 F.2d 453, 456-57 (6th Cir. 1989);
Olsen v. DEA, 878 F.2d 1458, 1462-63 (D.C. Cir. 1989);
Olsen v. Iowa, 808 F.2d 652, 653 (8th Cir. 1986); United
States v. Rush, 738 F.2d 497, 512-13 (1st Cir. 1984);
United States v. Middleton, 690 F.2d 820, 824 (11th Cir.
1982). They have continued to do so with RFRA. See
Israel, 317 ¥.3d at 772; United States v. Brown, No.
95-1616, 1995 WL 732803, at *2 (8th Cir. Dec. 12, 1995)
(per curiam); United States v. Jefferson, 175 F. Supp. 2d
1123, 1131 (N.D. Ind. 2001). Though these cases involve
marijuana, the same result should obtain in this case.’

Judge McConnell’s view of how RFRA operates
seems to overlook events leading up to the passage of
RFRA. It is certainly true, as Judge McConnell notes,
that RFRA was passed in response to the Supreme

6 Judge McConnell asserts that these precedents provide no

insight into the proper result in this case because the use of DMT
(presumably only that DMT consumed in the form of hoasca) is not
in widespread use and its sacramental use is “tightly circum-
scribed.” Opinion of McConnell, J., at 21-22. Judge McConnell’s
view of religious freedom under RFRA is novel and problematic.
Under his view, small religious groups are free to use “sacramental
drugs,” as long as those “sacramental drugs” are esoteric and are
not used too frequently. Once the religious group becomes too suc-
cessful at attracting adherents, its chosen “sacramental drug”
becomes popular with the public at large, or it decides that its sac-
rament must be consumed too frequently, the government’s inter-
est becomes paramount. Unfortunately, he cites nothing from the
legislative history of RFRA or from pre-Smith law to support the
notion that the government has a lesser interest in regulating the
sacramental drug use of small religious groups than it does in
regulating the sacramental drug use of larger religious groups.
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Court’s decision in Smith and that Smith did happen to
involve the sacramental use of peyote. Opinion of
McConnell, J., at 21 (“[T]he impetus for enactment of
RFRA was the Supreme Court’s decision in a case in-
volving the sacramental use of a controlled sub-
stance.”). Judge McConnell is wrong to imply, however,
that Congress intended to alter the ultimate outcome of
that case (states may, consistent with the constitution,
prohibit all uses, both religious and non-religious, of
peyote), as opposed to altering the analytical model set
out in that case (no right in the Free Exercise Clause to
avoid neutral laws of general application). Opinion of
McConnell, J., at 21-23. A review of the findings accom-
panying RFRA makes clear that Congress was con-
cerned with the latter, not the former.” The procedural

7 The Congressional findings accompanying RFRA provide as
follows:

The Congress finds that—

(1) the framers of the Constitution, recognizing free exercise
of religion as an unalienable right, secured its protection in the
First Amendment to the Constitution;

(2) laws “neutral” toward religion may burden religious exer-
cise as surely as laws intended to interfere with religious
exercise;

(3) governments should not substantially burden religious
exercise without compelling justification;

(4) in Employment Division v. Smith, 494 U.S. 872 (1990) the
Supreme Court virtually eliminated the requirement that the
government justify burdens on religious exercise imposed by
laws neutral toward religion; and

(5) the compelling interest test as set forth in prior Federal
court rulings is a workable test for striking sensible balances
between religious liberty and competing prior governmental
interests.
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history preceding the enactment of RFRA does not
support Judge McConnell’s assertion that this court is
free to ignore the congressional findings in the CSA in
resolving UDV’s RFRA claim.

Equally unconvincing is Judge McConnell’s attempt
to minimize the government’s interest in the uniform
enforcement of the CSA. Unlike compulsory education
for an additional two years, the interest in enforcement
of the nation’s drug laws as prescribed by Congress is
one of the highest order. Wisconsin v. Yoder, 406 U.S.
205, 215 (1972) (“The essence of all that has been said
and written on the subject is that only those interests of
the highest order and those not otherwise served can
overbalance legitimate claims to the free exercise of
religion.”). It directly affects the health and safety of
American citizens. Unlike the protection of bald and
golden eagle populations, the regulation of controlled
substances can mean the difference between human life
and death, and a court should not be second-guessing
legislative and administrative determinations concern-
ing drug scheduling based upon the record we have in
this case. See United States v. Szycher, 585 F.2d 443,
444-45 (10th Cir. 1978); see also Touby v. United States,
500 U.S. 160, 162-163 (1991) (discussing time-consuming
procedural requirements involved in drug scheduling).
For these reasons, Judge McConnell’s reliance on
Yoder and Hardman is simply misplaced. Opinion of
McConnell, J., at 23-24, 44-45.

Judge McConnell is likewise wrong to assert that the
Attorney General has the raw power to grant religious
exemptions from the Controlled Substances Act under
the guise that it “is consistent with public health and

42 U.8.C. § 2000bb(a).
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safety.” 21 U.S.C. § 822(d) (waiving registration re-
quirements for certain manufacturers, distributors and
dispensers if consistent with public health and safety);
Olsen, 878 F.2d at 1466 app. (DEA Final Order) (“There
is no mechanism for an exemption to scheduling for
religious purposes.”). The government’s regulatory
exemption for peyote, 21 C.F.R. § 1307.31, later enacted
by statute, 42 U.S.C. § 1996a, was at all times a product
of congressional will. See Rush, 738 F.2d at 513 (noting
the “sui generis legal status of the American Indians”).
The panel opinion recognized this when it rejected an
equal protection argument that because the Native
American Church’s use of peyote is protected, so too
should be the use of hoasca. See O Centro Espirita
Beneficiente Uniao do Vegetal v. Ashcroft, 342 F.3d
1170, 1186 n.4 (10th Cir. 2003). The panel relied upon
Peyote Way Church of God v. Thornburgh, 922 F.2d
1210, 1216 (5th Cir. 1991), which held that an exemption
for the Native American Church members to use
peyote was rationally related to the government’s trust
responsibility to preserve Native American culture. To
read the exemption for the Native American Church as
an indication that Congress and the Executive have not
precluded “a particularized assessment of the risks
involved in specific sacramental use” of controlled sub-
stances, Opinion of McConnell, J., at 25-27, proves too
much—the concurring opinion can point to no other
controlled substance receiving like treatment.

The CSA envisions careful scheduling of substances.
See 21 U.S.C. § 811(c) (listing eight factors which Attor-
ney General must consider before adding or removing a
substance from schedules); id. § 812(b) (findings neces-
sary for adding a substance to a schedule); id. § 811(a)
(requirement of notice and a hearing before Attorney



27a

General may add or remove a substance from schedule).
It also envisions medical and scientific uses of con-
trolled substances in the public interest and consistent
with public health and safety; “[n]either manufacturing,
distribution or dispensing contemplates the possession
of controlled substances for other than legitimate medi-
cal or research purposes. ” Olsen, 878 F.2d at 1466 app.
(DEA Final Order); see also 21 U.S.C. § 823(a)-(b).
Finally, the CSA allocates the burden of production in
favor of the government: in any proceeding brought by
the government under Title 21, the burden of going
forward with evidence of any exemption or exception
falls on the person claiming its benefit. 21 U.S.C.
§ 885(a)(1) (government is not required to negative any
exemption or exception).

The careful approach of the CSA should be con-
trasted with that of this court. Although this court
recognizes that “the interests of the government as well
as the more general public are harmed if the govern-
ment is enjoined from enforcing the CSA against the
general importation and sale of street drugs, or from
complying with the treaty,” it then characterizes this
case as one “about importing and using small quantities
of a controlled substance in the structured atmosphere
of a bona fide religious ceremony.” Opinion of Seymour,
J., at 22-23. Can the free exercise of religion under
RFRA really turn on whether the adherent has a reli-
gious affinity for street drugs or more esoteric ones?®

8 As noted above, Judge McConnell suggests that it can. Ac-

cording to his opinion, the strength of the government’s interest in
avoiding diversion of a controlled substance and enforcing the CSA
will vary under RFRA depending on how esoteric the drug is, how
often the drug is taken as a sacrament, the size of the religious
group, and whether the drug is consumed in a traditional or non-
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In light of the congressional purpose behind RFRA
of reinstating the pre-Smith compelling interest test,
42 U.S.C. § 2000bb(b)(1), the routine rejection of reli-
gious exemptions from drug laws in the pre-Smith era,
and the congressional findings undergirding the place-
ment of DMT among the most dangerous and addictive
of drugs (i.e., Schedule I substances), UDV has failed to
demonstrate that it is likely to succeed on the merits of
its claim that RFRA entitles it to freely import and
dispense hoasca.

2. Unated Nations Convention on Psychotropic Sub-
stances

The United States argues convincingly that a preli-
minary injunction requiring it to violate the Convention

traditional fashion. Opinion of McConnell, J., at 21-22, 27-28. With
regard to this particular case, Judge McConnell presumes that in
proscribing DMT Congress was only concerned with it being taken
intravenously or being inhaled, not with oral ingestion. Id. at 27.
No evidence supports this. In United States v. Green, 548 F.2d
1261 (6th Cir. 1977), a DEA chemist qualified as an expert witness
testified to the hallucinogenic effects of DMT and its similarity in
this respect to LLSD, its dangerousness, and potential for abuse.
Id. at 1269; see also People v. Saunders, 543 N.E.2d 1078, 1080 (Tl
App. Ct. 1989) (psychiatrist testimony that DMT is an hallucinogen
and similar to LLSD). Though the court reversed the conspiracy to
manufacture convictions in Green because it found that such testi-
mony had minimal probative value and was prejudicial concerning
the conspiracy charge, the court noted that “[sJuch facts may be
highly relevant is assessing the need for controlling the drug.”
Green, 548 F.2d at 1270. Other DMT prosecutions may be found in
United States v. Ling, 581 F.2d 1118 (4th Cir. 1978); United States
v. Noreikis, 481 F.2d 1177 (7th Cir. 1973); United States v. Moore,
452 F.2d 569 (6th Cir. 1971). It is also noteworthy that New
Mexico proscribes possession and possession with intent to distri-
bute DMT (dimethyltryptamine). See N.M. Stat. Ann. §§ 30-31-
6(C)(6), 30-31-20(B), 30-31-23(D).
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could seriously impede its ability to gain the coopera-
tion of other nations in controlling the international
flow of illegal drugs. See 21 U.S.C. § 801a(1) (“Abuse of
psychotropic substances has become a phenomenon
common to many countries . . . and is not confined to
national borders. It is, therefore, essential that the
United States cooperate with other nations in establish-
ing effective controls over international traffic in such
substances.”).” The district court erroneously con-
cluded that the Convention did not cover hoasca.
Judge McConnell does not appear to directly address
the merits of the district court’s conclusion, instead con-
cluding that the government has failed to carry its
burden under RFRA of demonstrating narrow tailor-
ing. Opinion of McConnell, J., at 29-33. Judge Sey-
mour, on the other hand, takes an entirely different
tack. In her separate opinion, she asserts that because
the Convention includes a provision allowing “signatory

9 As was true of the panel majority, Judge Seymour asserts
that the Convention “must be read in light of RFRA and the reli-
gious use of the controlled substance here.” Opinion of Seymour,
J., at 24 & n.5 (citing O Centro Espirita, 342 F.3d at 1183-84). As
noted in the panel dissent, such an assertion could be read for the
following two disturbing propositions: (1) the government’s inter-
est in complying with its obligations under the Convention is not
compelling because these obligations conflict with the govern-
ment’s obligations under RFRA; and (2) because RFRA was en-
acted after the Convention was ratified, the Convention is nullified
to the extent it conflicts with RFRA. O Centro Espirita, 342 F.3d
at 1191 n.4 (Murphy, J., dissenting). The dissent further explained
why both propositions are incorrect as a matter of law. Id. Unfor-
tunately, Judge Seymour has carried the panel’s error forward,
again intimating that the terms of the Convention have somehow
been amended by RFRA. For those reasons set out in the panel
dissent, Judge Seymour is wrong in asserting that RFRA has
displaced or amended the Convention. Id.
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nations to seek an exemption from the treaty for indige-
nous plants containing prohibited substances ‘tradition-
ally used by certain small, clearly determined groups in
magical or religious rites,”” the government’s “argu-
ment that it will be significantly harmed by a preli-
minary injunction temporarily restraining it from en-
forcing the treaty against the UDV does not ring en-
tirely true.” Opinion of Seymour, J., at 25. The district
court, Judge McConnell, and Judge Seymour are all
incorrect.

For those reasons set out in the panel dissent, hoasca
is a preparation containing a Schedule I substance
covered by the Convention. O Centro Espirita, 342
F.3d at 1192-93 (Murphy, J., dissenting). Article 7 of
the Convention obligates signatory nations to prohibit
all uses of Schedule I substances and to prohibit the
import and export of those substances. Convention,
supra, at 1, art. 7, 32 U.S.T. 543. The congressional
findings in 21 U.S.C. § 801a(1) make clear that inter-
national cooperation and compliance with the Conven-
tion are essential in providing effective control over the
cross-border flow of such substances. In addition, the
record contains the declaration of Robert E. Dalton, a
State Department lawyer for the Treaty Affairs Office.
Dalton’s declaration asserts that the need to avoid a
violation of the Convention is compelling and that a vio-
lation of the Convention would undermine the United
States’ role in curtailing illicit drug trafficking. It
appears that the Dalton declaration is unopposed. In
light of the plain meaning of the Convention, the con-
gressional findings on the importance of cooperation,
and the Dalton declaration, UDV has not demonstrated
a substantial likelihood that it will prevail on the merits
of its RFRA claim.
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In his separate opinion, Judge McConnell asserts that
(1) the government deprived this court of “evidence”
necessary to interpret the Convention and (2) the gov-
ernment failed to demonstrate that strictly prohibiting
the import and consumption of hoasca is the least
restrictive means of furthering its interest in complying
with the Convention. Opinion of McConnell, J., at 29,
30-33. Judge McConnell’s assertions are flawed in
several respects.

First and foremost, the interpretation of the Con-
vention is a question of law. See, e.g., Ehrlich v. Am.
Airlines, Inc., 360 F.3d 366, 370 (2d Cir. 2004) (holding
that proper interpretation of an international treaty is a
question of law subject to de novo review); United
States v. Garrido-Santana, 360 F.3d 565, 576-77 (6th
Cir. 2004) (same); United States v. Al-Hamdi, 356 F.3d
564, 569 (4th Cir. 2004) (same); Smythe v. United States
Parole Comm’n, 312 F.3d 383, 385 (8th Cir. 2002)
(same). Here, the district court unequivocally con-
cluded that the Convention did not apply to hoasca.
For those reasons set out in the panel dissent, the
district court’s legal conclusion is erroneous. O Centro
Espirita, 342 F.3d at 1192-93 (Murphy, J., dissenting).
That the district court did not hold a hearing on this
question, does not foreclose this court from recognizing
the district court’s legal error. When interpreting a
treaty this court must “first look to its terms to deter-
mine its meaning.” United States v. Alvarez-Machain,
504 U.S. 655, 663 (1992). As set out in the panel dissent,
and as elaborated supra, the plain language of the Con-
vention makes clear that all signatories must prohibit
the international trafficking of hoasca.

Based on its erroneous legal conclusion that the Con-
vention did not apply to hoasca, the district court
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precluded the government from presenting evidence
regarding the Convention at the evidentiary hearing.
In a letter to the parties, the district court indicated as
follows: “I have reviewed the parties’ briefs on
[UDV’s] Motion for Preliminary Injunction. I believe
that it will be necessary to hold an evidentiary hearing
on the following factual issues: 1) the health risks as-
sociated with the ceremonial use of hoasca; 2) the
potential for diversion of hoasca to non-ceremonial use.

.7 Of course, as noted above, whether hoasca is
covered by the Convention is a question of law for the
court to decide, not a question of fact like those ques-
tions identified by the district court in its letter. Thus,
it is strange to assert, as does Judge McConnell, that it
would be premature to reach this issue because the
district court did not hold an evidentiary hearing on the
matter. Opinion of McConnell, J., at 29.

Nor is it altogether accurate to assert that it was the
defendants who opposed the introduction of evidence on
this question at the hearing. Id. Judge McConnell
asserts that UDV “attempted to present evidence re-
garding the interpretation of the Convention by the
International Narcotics Control Board [(“INCB”)], the
international enforcing agency, including a letter by the
Secretary of the Board stating that hoasca is not con-
trolled under the Convention.” Id. (emphasis added).
Judge McConnell makes it appear that UDV sought to
produce multiple items of evidence, only one component
of which was a letter from the Secretary of the INCB.
In fact, UDV merely sought to question a witness about
the contents of Plaintiff’s Exhibit 54, a letter from the
Secretary of the INCB. That letter had already been
admitted into evidence and used by both UDV and the
government in questioning witnesses regarding the
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efficacy of the control measures for Schedule I and II
drugs under the Convention. Furthermore, as noted by
the government below, there are serious questions as to
the relevance of the Secretary’s opinion regarding
whether hoasca is covered by the Convention.

Judge McConnell further asserts that based on a
narrow objection by the United States, the district
court excluded the evidence, depriving this court of
“Interpretive history” necessary to a resolution of this
appeal.” It is far from clear, however, that Plaintiff’s
Exhibit 54 is as important as Judge McConnell would
assume, since neither party saw fit to include it in the
record on appeal. Nor is it accurate to assert that the
sole basis of the government’s objection to the line of
questioning was that the district court had not asked
the parties to present evidence on the issue. Opinion of
McConnell, J., at 29. Instead, the government objected
on multiple grounds: (1) the questions were beyond the
scope of redirect examination; (2) the letter was legally
irrelevant; (3) the district court had previously in-
formed the parties that no evidence would be taken on
the Convention; and, most importantly, (4) whether
hoasca is covered by the Convention was a legal

10 According to Judge McConnell,

The government objected on the ground that “We are now in-
troducing testimony about whether or not ayahuasca is con-
trolled under the International Convention. That is not one of
the issues in this hearing.” After discussion, the district court
forbade the questioning on the subject, and plaintiffs were un-
able to introduce evidence on the interpretation of the Conven-
tion by the Board. For this Court to attempt to interpret a
complex treaty on the basis of its “plain language,” without the
benefit of its interpretive history, would be premature.”

Opinion of McConnell, J., at 29 (record citation omitted).
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question for the court to decide.” Taken in context,

then, it is not appropriate to hold the government re-
sponsible, as does Judge McConnell, for the district
court’s failure to hold a hearing on whether compliance
with the Convention is a compelling governmental
interest. Id.

1 During the discussion on whether the questioning should be

allowed, counsel for the government stated as follows:

Objection, Your Honor. We are now introducing testimony
about whether or not ayahuasca is controlled under the Inter-
national Convention. That is not one of the issue in this
hearing.

Your Honor, the person who introduced that exhibit was
plaintiffs’ counsel, who introduced it for the purpose of talking
about the effectiveness of controls. I also was talking about
the effectiveness of Schedule I and II controls. I did not talk
about the applicability of the treaty to ayahuasca. That is not
one of the issues here. That is a legal issue, and that is up to
Your Honor to decide. . . .

Your Honor, we did not just now talk about which sub-
stances were controlled in the Convention. When I went
through this report, it was to rebut statements [plaintiffs’
counsel] made from the report yesterday about the effective-
ness of the controls. That is the only reason.

The reason why we should not be talking about this today is
because it is not an opinion of the INCB. The secretary of the
board is not a voting member. The government does not agree
or accept that the INCB doesn’t control ayahuasca under the
Convention. The INCB does not have the authority to deter-
mine what is controlled under the Convention. This is an en-
tirely separate issue. It’s a legal issue for another day. And
this does not relate to diversion or anything I talked about just
Nnow.
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Nor is it appropriate to fault the government for
failing to demonstrate that strictly prohibiting the
importation and consumption of DMT, in the form of
hoasca, is the least restrictive way to further the gov-
ernment’s interest in complying with the Convention.
Opinion of McConnell, J., at 30. The problem, of course,
is that the district court short-circuited the govern-
ment’s ability to present evidence on this particular
question when it concluded that the Convention did not
apply to hoasca. Under these circumstances, it seems
strange to punish the government for this purported
evidentiary deficiency. As we have it, the Dalton dec-
laration is the only evidence in the record on the ques-
tion and is uncontradicted. With the record in this
state, UDV has failed to demonstrate a substantial
likelihood of success on the merits."

In response, Judge McConnell envisions an elaborate
process whereby, to demonstrate narrow tailoring, the
government is obligated to request that DMT be re-
moved from the schedule of drugs covered by the Con-
vention. Opinion of McConnell, J., at 30-31. That is,
until the government seeks to have DMT removed from
coverage by the Convention, it cannot demonstrate that
“strict” prohibitions against the import of DMT are the
least restrictive means of advancing its interest in com-
plying with the Convention. It is worth noting at the
outset that this argument is not advanced on appeal by

12" Even if Judge McConnell were correct that the record is too
truncated to reach a decision on whether the government has ad-
vanced a compelling interest in complying with the Convention and
that prohibition on the import and consumption of hoasca is the
most narrowly tailored means of advancing that compelling inter-
est, however, the more appropriate course of action would be to
remand to the district court for further development of the record.
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UDV. In any event, Congress has specifically found
that DMT is a highly dangerous and addictive sub-
stance. It is difficult to see how asking that DMT be
removed from the schedule of drugs covered by the
Convention advances the government’s interests in any
way. To the extent that Judge McConnell is implying
that the government could seek an exemption allowing
importation into and consumption of DMT in the United
States, whether or not that DMT came in the form of
hoasca, while the remaining signatories remain bound
by the terms of the Convention to prevent international
trafficking in DMT, his assertion finds absolutely no
support in the language of Article 2. There is simply
nothing in that particular Article allowing signatory
nations to pick and choose which of the Scheduled drugs
they will criminalize. It is certainly true that signatory
nations can object to the scheduling of new psychotro-
pic drugs and can ask that drugs already scheduled be
reclassified. Opinion of McConnell, J., 30-31. Those
provisions do not, however, allow for a single nation
opt-out; instead, they establish the schedule of drugs
that all signatory nations will be obligated to criminal-
ize. It is incongruous to obligate the government to
seek to remove DMT from the coverage of the Conven-
tion in order to demonstrate that its efforts to restrict
the importation and consumption of DMT are the least
restrictive means of complying with the Convention.

Judge Seymour does not endorse the district court’s
conclusion that the Convention does not apply to
hoasca. Instead, she asserts that the availability of the
exemption in Article 32 of the Convention demon-
strates that no significant harm will flow to the govern-
ment from the injunction. Opinion of Seymour, J., at 24-
25; see also Opinion of McConnell, J., at 31-32 (asserting
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that the failure of the government to seek a reservation
under Article 32(4) on behalf of UDV demonstrates the
government failed to prove that the strict prohibition
against the importation and consumption of hoasca is
the least restrictive means of furthering its interest in
complying with the Convention). What Judges Sey-
mour and McConnell fail to acknowledge, however, is
that the exemption set out in Article 32(4) allows signa-
tory nations to make a reservation as to all of the pro-
visions of Article 7, except for the provisions of Article 7
prohibiting the international trafficking of psychotro-
pic substances. Article 32(4) specifically provides as
follows:

A State on whose territory there are plants growing
wild which contain psychotropic substances from
among those in Schedule I and which are tradi-
tionally used by certain small, clearly determined
groups in magical or religious rites, may, at the time
of signature, ratification or accession, make reser-
vations concerning these plants, in respect of the
provisions of article 7, except for the provisions
relating to international trade.

Convention, supra, at 1, art. 32(4), 32 U.S.T. 543 (em-
phasis added). In light of this very specific language, it
is not possible to treat the exemption set out in Article
32 as diminishing the significant injury to the gov-
ernment flowing from an injunction mandating that the
government allow the importation of hoasca.

B. Balance of Harms and Public Interest

For those reasons set out above, UDV has not
demonstrated a substantial likelihood of success on the
merits of its RFRA claim. This is especially true in
light of the heightened burden on UDV to demonstrate
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its entitlement to a preliminary injunction that upends
the status quo. Independent of the question of likeli-
hood of success on the merits, however, UDV has not
demonstrated that its harm outweighs the harm flow-
ing to the government as a result of the preliminary in-
junction or that the preliminary injunction is not
adverse to the public interest.

RFRA provides that once a person proves that a law
substantially burdens the exercise of religion, the gov-
ernment has the burden of going forward and of per-
suasion in proving that the law furthers a compelling
governmental interest and that the law as applied
is the least restrictive means of furthering that compel-
ling governmental interest. 42 U.S.C. §§ 2000bb-1(a),
2000bb-1(b)(1)-(2), 2000bb-2(3). Though this is a de-
manding test, see City of Boerne v. Flores, 521 U.S. 507,
534 (1997), it seems particularly appropriate to insist
that a movant meet all elements of the preliminary in-
junction test because RFRA goes beyond the protec-
tions offered by the First Amendment. See Kikumura
v. Hurley, 242 F.3d 950, 955, 962 (10th Cir. 2001) (re-
quiring consideration of all preliminary injunction
elements with RFRA claim). In other words, RFRA is
not the First Amendment and UDV has no valid claim
that its First Amendment rights are being violated
given that the CSA is a neutral law of general appli-
cability. See Smith, 494 U.S. at 885; United States v.
Meyers, 95 F.3d 1475, 1481 (10th Cir. 1996). Given
evenly balanced evidence concerning the health risks of
DMT usage and its potential diversion, UDV cannot
satisfy its burden of showing that its injury outweighs
any injury to the government and that an injunction
would not be adverse to the public interest.
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1. Controlled Substances Act

First and foremost, as set out above, Congress has
specifically found that the importation and consumption
of controlled substances is adverse to the public inter-
est. 21 U.S.C. §§ 801(2), 801a(1). Congress has specifi-
cally found that the drug at issue here, DMT, has
high potential for abuse and is not safe to consume
even under the supervision of medical personnel. Id.
§ 812(b)(1), (¢), sched. I(c)(6).”®

Against this backdrop, the district court found that
the evidence was in equipoise as to the risk of diversion
of hoasca to non-religious purposes and the danger of
health complications flowing from /oasca consumption

13 Judge Seymour appears to assert that it is improper to rely

on these congressional findings in light of the passage of RFRA.
Opinion of Seymour, J., at 27 n.8 (“Judge Murphy relies heavily on
Congress’ specific findings that the importation and consumption
of controlled substances are adverse to the public interest . . .
while totally ignoring the immediate and strong reaction Congress
had to the Supreme Court’s decision in Employment Division v.
Smath, 494 U.S. 872 (1990).”). Judg